To:                                                                                           Stockholm, February 16th, 2011

The OHCHR Petitions Unit:

Petitions Team

Office of the High Commissioner for Human Rights

United Nations Office at Geneva

1211 Geneva 10, Switzerland

Dear members of the petitions team

With reference to the Optional Protocol of the Convention on the Rights of Persons with Disabilities the Swedish association of visually impaired youth (US) and others hereby communicates a formal complaint on a violation by the Swedish state of the provisions of this Convention. 

By the case presented below this petition claims that the Swedish state does not ensure full enjoyment for persons with disabilities. We claim that Swedish legislation against discrimination does not guarantee the right of persons with disabilities to work and employment, on an equal basis with others. For example, we assume that the formulations on reasonable accommodation are too weak in Swedish legislation.

In May 2006 Marie-Louise Jungelin (MLJ), who has a severe visual impairment, applied to the Swedish Social Insurance Authority Försäkringskassan (FK) to work as an official administrator of applications of sickness benefit and sickness compensation. She was first invited to the recruitment conference that FK held and later to a personal employment interview. At the interview MLJ described her disability and all obtainable technical aids. She also told that the Swedish Public Employment Service had promised her an inquiry of adjustments of the computer programs in use at FK.

According to FK MLJ fulfilled all demands of qualification and experience and had good references but in August 2006 FK denied her the work on account of her visual impairment.

FK is using an advanced computer system for managing the cases of benefits and compensation in question. A prerequisite for MLJ to manage the work was to accommodate the computer system to users with screen reader and brailledisplay but FK claimed that even if the accommodation is possible it would be to expensive and therefore MLJ was denied the work.

When MLJ was denied the work she filed the case to the Swedish Equality Ombudsman (DO), who brought the case before the Swedish Labour Court (AD) in 2008. In case No A 59/08 DO claimed AD to oblige the state through FK to pay general damages to MLJ for ofennce against the Act (1999:132) on prohibitions against discrimination in working life because of disability. During  the inquiry both DO and technical expertees clearly presented possible and reasonable accommodations of the computer system.

In February 2010 AD announced their decision in judgement No 13/10 and they agreed with FK that it could not be seen as reasonable accommodation to ask the authority to adjust the computer system. In the judgement from AD it is however stated that it could have been expected that FK would have been more predicting already when developing their systems for 

managing insurance cases, so their systems easier could be accommodated to the particular prerequisites of different employees.

The judgement of the Swedish labour court is attached to this complaint translated into English by an authorized translater.

Since it was the first time a case like this was brought to the Swedish Labour Court the judgement is considered to be precedential. Also, the Judgement of AD was the final judgement in the dispute since judgements of the Swedish labour court cannot be appealed. Therefore no further appeals have been made in this case before this complaint. 

The act (1999:132) on prohibitions against discrimination in working life on the basis of disability, which was in use when this case started, has now been replaced by a larger, composed act (Diskrimineringslagen 2008:567) against discrimination in more areas and on many different grounds. Since the contents on the area of discrimination in working life and the text about reasonable accommodation is the same in both acts the current case is still considered to be precedential.

Of important facts in this case is that FK is one of the fourteen major Swedish public authorities who by the Swedish government have been appointed to have responsibility for realization and implementation of the national disability policy of the Swedish government. The question now arises That if not even a major public authority like FK with its responsibilities is obliged to take measures in accordance with the ratified convention on human rights for persons with disabilities and of accommodation in a case like this then who else among both public and private employers is? DO and many others now states that the judgement of AD will hollow out the Swedish legislation on this area and that a review of the law on this area is needed. It is claimed that the formulations on reasonable accommodations is too weak.

First of all, this complaint claims that AD arrived at their decision on weak grounds. AD itself states on more than one place in the juddgement that the inquiry does not give basis for indisputable conclusions. Yet they have been able to decide in the favour of FK that the needed accommodation was not reasonable. Through this AD suggests that the burden of evidence is not so important for the employers in cases like this. This in turn means that the future chances are stronger for employers to get through with pure discrimination of persons with disabilities.

In, for example, the first report that the Swedish government recently sent to the comity of the convention on rights for persons with disabilities it is clearly stated that in Sweden the employer has the fundamental responsibility to adapt the workplace to the prerequisites and needs of the employees. This fact was obviously missed when AD reached their decision.

Further, when stating that the accommodation would not be reasonable, it was not taken into account that the adjustments of the computer program that FK uses would not only gain MLJ but also it would gain any possible employees with visual impairment in the future. Of course, it would also have gained FK itself in being a role-model for other authorities and for the Swedish society. 

Even worse and possibly most important, it also gives the signal that there is nothing wrong in developing large and important computer systems without ascertaining that they are accessible to persons with disabilities. We claim that neither AD nor the Swedish state has done anything at all to prevent this from happening again. 

Through this complaint to the petitions unit we claim that the judgement in AD and the Swedish legislation on discrimination violates both article 5 and article 27 in the Convention on the Rights of Persons with Disabilities. We claim that the Swedish state does not fully recognize the right of persons with disabilities to work on an equal basis with others and due to the pour legislation on the area of discrimination it does not safeguard this right to work. Neither does it guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds. For example the formulation on reasonable accommodation, as defined in article 2 of the convention, is far too weak and, also, there is still no act against discrimination because of lack of accessibility.

We assume that the Swedish government is not taking the appropriate steps to: 

- Prohibit discrimination on the basis of disability with regard to all matters concerning all forms of employment, including conditions of recruitment, hiring and employment, continuance of employment, career advancement and safe and healthy working conditions. 

- Employ persons with disabilities in the public sector. 

- Ensure that reasonable accommodation is provided to persons with disabilities in the workplace.

According to us it is also clear that the Swedish state has not adopted all appropriate legislative and administrative measures for the implementation of the rights recognized in the Convention on the Rights for Persons with Disabilities as a hole. The current case also shows that the Swedish state does not ensure that public authorities and institutions act in conformity with the Convention.

To conclude, this also shows that the Swedish state does not ensure people with disabilities nor full and effective participation and inclusion in society neither equality of opportunity. 

With best regards

_______________________________________________________

Victoria Öjefors

Chairman of the Swedish Organization of Visually Impaired Youth (US)

_______________________________________________________

Tiina Nummi-Södergren

Chairman of the Swedish Association of the Visually Impaired (SRF) 

_______________________________________________________

Bengt Lindqvist

Former UN special rapporteur on disability
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