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Preface

This report was originally presented at a workshop arranged by the Na-
tional Institute for Working Life in June 1998 concerning social clauses
in public contracts and trade agreements. The aim of the workshop was
to build on the experience at Member State, EU and international level
to develop proposals for the EU to adopt a policy on social clauses. The
workshop forms part of the preparations for the Work Life 2000 confer-
ence, a large conference on Work Life in Europe to be held in January
2001.

We would like to thank Aina Godenius-Berntsson and Per Malmberg for
linguistic editing.

Jonas Malmberg has written section 1, 2 and 6 and David Johnsson sec-
tion 3-5.
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1 Introduction

11 Background

The minister of finance of Louise XVI, Jaugues Necker, is often men-
tioned as one of the first to observe the linkage between domestic labour
standards and international competitiveness.! As eatly as 1778, he wrote
that if a country abolished the weekly day of rest, this would gain an
advantage, provided that it was the only country to do so. If others acted
likewise the situation would remain unchanged. This linkage was used as
an argument against enacting domestic labour standards in the newly
industrialised states of Europe. The latter argument gave in the middle of
the 19t century rise to calls for international labour standards. Such
standards were seen as a necessary precondition for a country to provide
better conditions for the working class without losing the ability to com-
pete on the international market. One of the pioneers was the Alsatian
manufacturer Daniel Legrand (1783-1859). For more than twenty years
he wrote letters to European statesmen, arguing for social reforms. In
one of his appeals he wrote:

“In modern industrial Europe there ate cettain matters that individual na-
tions cannot regulate except in the form of an agreement between the inter-
ested powets. (...) An international labour law is the only possible solution
to the great social problem of granting moral and matetial well-being to the
wortking class without working a hardship upon manufacturets ot upsetting
the competitive balance between the industties of these countries.”?

The idea of a connection between domestic labour standards and inter-
national competitiveness is also recognised in the Preamble of the ILO
Constitution from 1919:

! For the following see Follows (1951) and Hansson (1983).
2 Follows (1951) 38.



“Whereas (...) the failure of any nation to adopt humane conditions of la-
bour is an obstacle in the way of other nations which desite to improve the
conditions in their own countries ...”

Although the issue of international labour standards and their relation to
international competitiveness was first put on the agenda in the 19t
century, it has duting the last few years been gained renewed interest. In
fact, calls for international labour standards seem to be put forward each
time the conditions of competition between countries are changed? One
reason for this renewed interest in international labour standards can be
ascribed to a globalisation of the world economy. Through technological
changes, removal of trade batriers, new forms of business organization, it
has become easier to move business operations from one country to
another. This is said to have reduced the possibilities for national govern-
ments and national social partners to regulate the labour market+ An-
other reason is the recession in the economy in the industrialised part of
the world. A third reason could be that television and other media have
made people in the industrialised countries more aware of the appalling
conditions under which, for instance, children work in some developing
countries.>

Although the question is more or less the same as in the 19 century
and the first decades of the ILO, the context in which it is put differs in
one important aspect from the earlier situation. In those days the coun-
tries pushing this issue on the agenda were those that wanted to raise
their own labour standards, and which feared competition from coun-
tries at a similar stage of development. Nowadays the countties pursuing
the matter are not in the first place interested in raising their own stan-
dards. The idea is instead to raise the standard for countries at a lower
stage of development. This has added a north-south—aspect which earlier
was not connected with the question.

3 Servias (1989) 424.
4 Hepple (1997).
5 Lee (1997).



1.2 The scope of the teport

International labour standards can be promoted in different fora and in
various ways. The aim of this report is to survey in which international
fora the need of international labour standards has been discussed and
which results the debate has yielded in the form of proposed or adopted
conventions and other legal acts.

First of all we find international labour standards in the form of con-
ventions and recommendations from the ILO (section 2). Labour stan-
dards can also be promoted through social clauses in trade agreements.
By a social clause the parties promise to comply with certain labour stan-
dards or they run the risk of being confronted with trade barriers. Social
clauses have been discussed in connection with different multilateral
trade agreements, such as I'TO, GATT, WTI'O and NAFTA (section 3).
Social clauses have also been imposed on different bilateral trade agree-
ments and unilateral trade arrangements (section 4). A different approach
to promote labour standards is through consumer or trade union boy-
cotts, voluntary codes of conducts or through systems of labelling (sec-
tion 4.2.1).

In the review of proposed or adopted legal acts we will mainly raise
the following questions:

e How are the international labour standards adopted (for instance
uni- , bi- or multilateral)?

e Which labour standards do the legal acts cover?

e How is the observance of the acts organised (review, supervision
etc.)?

e Which sanctions do the acts provider

e Who is competent to interpret the acts?

It should be stressed that there ate other — probably more effective —
means of combating inferior working conditions than adopting legal
labour standards. Inferior working conditions are often a result of pov-
erty, imbalances in world trade structure, low level of education etc., and
these canses can be obstructed through information exchanges, technical
assistance, educational programmes etc. However, these ways of raising
the working conditions will not be discussed in this report.



The report will not deal with social dumping inside the batriers of the
European Union or social clauses in connection with public procure-
ment.¢

1.3 Is there a need for social clauses and other international
labour standards?

Social clauses and other means to promote international labour standards
can have different aims. With a crude simplification we can distinguish
between three main arguments.”

The list of arguments fot and against social clauses and other international
labout standards could be made longer. One argument that eatlier was given
attention was that huge differences in living conditions inside or between
countties could cause tisks for social unrest. The fear of such consequences
of inequality seems to have vanished after the fall of the communism in the
late 1980s.

As we have already seen the classic argument is that domestic labour
standards have an impact on the international competitiveness. Farlier
the main threat was that domestic manufacturers would lose market
shares as a consequence of high labour costs. Now the focus is on the
behaviour of multinational companies and their willingness to invest in
countries with low labour standards# According to this opinion there is a
risk that free trade and globalisation without international labour stan-
dards could cause unemployment in countries with high labour stan-
dards. Further, there is a risk that it will lead to a downward pressure on
domestic labour standards; @ race 2o the bottom. Thus international labour
standards are needed to make it possible to maintain or raise the labour
standards in the proponent’s own homeland.

From a theoretical point of view these assumption seem quite plausi-
ble. Answers to a questionnaire from the ILO also indicate that many
states have carried out legislative reforms with the aim to cope with in-
ternational competition.® Notwithstanding this, the empitical evidence

6 For the latter question see Kriiger, Nielsen & Bruun (1998).

7 For the following see Hansson (1983), Lee (1996) and (1997).
8 See for example Arhturs (1996).

2 TLO (1997) 3.



for the assumptions are rather weak. Lee concludes that there is no
clear evidence that globalisation has caused a lowering of labour stan-
dards in the industrialised countties, and that trade with countries with
low labour standards has in fact been a minor factor behind the rise of
unemployment in the developed countries.10 Other factors relating to the
differences in development, such as a low level of education etc., seem to
be just as important for the competitiveness between countries.

Thus, it is not unlikely that low labour costs have a greatet impact on the
competitiveness between countties at the same stage of development. If this
is correct there is a greater need to prevent social dumping, for instance, -
side the European Union or besween developing countties, than in a north-
south-petspective.

Another argument is that the introduction of international labour stan-
dards would protect the system of free trade from protectionist de-
mands. The idea is that for instance a social clause in GATT would cte-
ate a “fair” world trade, and thus take away one strong argument from
protectionists in the industrialised countries.

A third argument for establishing international labour standards con-
cerns the solidarity with employees who work under poor working con-
ditions. In this view the aim of international labour standards is to im-
prove the conditions for foreign workers.

The crucial question for this argument is what impact internationally
imposed labour standards have on labour standards in the developing
countries. Do social clauses improve the conditions for workers in de-
veloping countries?

This question is obviously attractive to economists. Unfortunately the
result of their studies is hard to comprehend for simple lawyers, and it is
even harder to check the relevance of their argumentation.

The answers to the question differ. In a report from 1994 an expert
group from the Organisation for Economic Co-operation and Develop-
ment (OECD) discussed the economic effects for developing countries
of an improvement of core labour standards (freedom of association and
collective bargaining, elimination of exploiting forms of child labour,
prohibition of forced labour and non-disctimination in employment).
The conclusion of the report is that an improvement of those labour

10 Lee (1996) and TLO (1997) 5.



standards might raise the economic efficiency in developing countries
and that the concern about negative effects on their economic or inter-
national competitiveness is unfounded.t

On the other hand a recent report from the World Bank has pointed
out that weak provisions of core labour standards cannot be treated
effectively by imposing trade sanctions, but should instead be ap-
proached through programmes aimed directly at poverty reduction, edu-
cation reforms and disclosure of information. According to the report,
trade restrictions are blunt, indirect instruments and may be counterpro-
ductive, harming the people they are designed to help and ineffective in
achieving stated goals.12

It looks as if there is no definite answer to the question whether inter-
nationally imposed labour standards will contribute to higher labour
standards in the developing countries. On the other hand the argument
for solidarity with foreign workers is seen as ethical or moral, rather than
economic:

“(E)ven if the evidence on the link between labour standards and competi-
tiveness is disputed there still remains the vety strong moral case in favour
of observing the cote standards which are basic human rights. This cannot
be overridden by putely economic considerations, even if there wete evi-
dence of some negative impact of these standards on the competitive-
ness.”13

The opponents of social clauses are mainly to be found in the developing
countries. According to their view low labour standards in the develop-
ing countries are an unintended effect of the economic situation in these
countries. Such labour standards were accepted in the US and the Euro-
pean countries at the time of the industrial revolution. The way to im-
prove labour standards in the developing countries is, in this view,
through economic growth. And this is best achieved by access to the
markets of the industrialised countries, financial and technical assistance
etc., and not by imposing international labour standards. Social clauses
are regarded as disguised protectionism, which aims at raising the labour
costs in the developing countries.

11 OECD (1994).
12 Maskus (1997).
13 Lee (1997) 187.



Another argument is that the notion of what constitutes fair labour
standards is culture specific and thus it is difficult to reach universal
moral consensus on a set of international labour standards.i4

As we have seen, no consensus is reached on the need of a linkage
between international labour standards and international trade. The rele-
vance of an argument for international labour standards is questioned.
Even the motives of those advocating international labour standards are
doubted. Notwithstanding this, commentators often end up in the con-
clusion that international labour standards can play a constructive role in
liberalising world trade.!5

2 International Labour O rganization

21 Introduction

The International Labour Organization (ILO) and the League of Nations
were founded in 1919, at the Peace Conference following World War 1.
While the League of Nations ceased to exist as a result of the outbreak of
World War II, the ILO lived on and in 1945 became the first specialised
agency of the United Nation system.16

The ILO Constitution formed part of the Peace Treaty of Versailles.
Due to the experiences of the war, the participant governments felt a
need to create an international body to promote good working condi-
tions. As is stated in the preamble of the Constitution of the ILO, one of
the ideas was that a “universal and lasting peace can be established only
if it is based upon social justice”.

One of the main tasks of the ILO is to adopt international labour
conventions and recommendations. These are adopted by the annual
International Labour Conference in Geneva. The Conference has a tti-
partite structure with representatives of governments, employers’ and
workers’ organizations from all member states. To adopt a convention or
a recommendation a majority of two-thirds of the votes cast by the dele-

14 Lee (1997) 183, with references.

15 For example Charnovitz (1986) 74 and Edgren (1979).

16 For general information about the ILO, see for example Betten (1993) and ILO
(1990).



gates present is required.!” The conventions must be ratified by the
member states to be binding upon them. In this way the ILO is a highly
voluntaristic institution.

There is no doubt that the ILO with its tripartite organization and
voluntaristic approach in an overall perspective has been successful. The
organization has today 174 members and has adopted more than 175
conventions, which cover a wide range of subjects. The way in which
these instruments are produced and the organization of supervision of
the instruments, makes the ILO a unique source of competence in mat-
ters of international labour and social standards.

2.2 Supervision

2.2.1  Governmental reports

The Constitution of the ILO provides a rather elaborate system for su-
pervision of the obedience to the conventions and recommendations.
First of all, member states are obliged to report periodically to the ILO
on the progress in implementing the ratified conventionss Otiginally this
was to be done every year, but due to the rising number of conventions
and member states, the amount of reports had to be reduced. Today
conventions dealing with basic human rights are to be reported every sec-
ond year, while other conventions are to reported on a four-year inter-
val.19

Governments are also from time to time requested to report on the
position in national law and practise regarding ##nratified conventions and
recommendations.

The reports are examined by the Committee of Experts, which sub-
mits an annual report to the International Labour Conference, where it is
closely examined by a tripartite committee composed of government,
employer and worker members.

If a member State does not deliver the repotts it is obliged to, the
Conference may — after a complicated procedure — take action as it may
“deem wise and expedient to secure compliance therewith”.

17'The ILO Constitution article 19.
18 The ILO Constitution article 22.
9 TLO (1990) 83.



2.2.2  Representations and complaints

Should a member state fail to comply with a ratified convention, any
employers’ or workers’ organization, national or international, may make a
representation to the International Labour Office2 After communication
with the concerned government, the Governing Body of the ILO may
publish the representation in the Official Bulletin. In its conclusion the
Governing Body indicates in what respects it considers the issues raised
by the representations to have been satisfactorily or #ssatisfactorily dis-
posed of, and whether further actions or clarifications are required 2!

A member state that is not satisfied with another member state’s obser-
vance of a Convention, which both have ratified, may file a complaint with
the International Labour Office2 This can also be done by the Govern-
ing Body. A complaint can also be filed to follow up a representation®
After a certain procedure a Commission of Inquiry shall prepare a report
of the issue. If the government does not accept the recommendations of
the report, it is entitled to refer the complaint to the International Court
of Justice (IC]). The ICJ can then affirm, vary or reserve the Commis-
sions findings or recommendations. The IC]’s decision in the matter is
final.

2.2.3  Complaints concerning freedom of association

Freedom of association holds a central position in the ILO Constitution.
Thus the member states, by virtue of their acceptance of the Constitu-
tion, are bound to respect this right, even if they have not ratified the
relevant conventions (especially nos. 87 and 98).

Further, a special procedure is established for supervision of the free-
dom of association, which supplements the regular supervisory proce-
dures and the procedure for representations and complaints (described
above).2 Under this procedure governments, national workers’ and em-
ployers’ organizations are allowed to submit complaints concerning vio-
lations of trade union rights to the Committee on Freedom of Association.
Complaints can be made even against governments that have not ratified
the relevant conventions. The Committee is a tripartite body with an

20 'The ILO Constitution article 24-25-

21 TLO (1990) 97.

22'The 11O Constitution article 26
2 Swepston (1997)

ATLO (1990) 103-114



independent chairman. After a preliminary study the committee may, if
an infringement has been established, recommend the Goverming Body
to make the concerned government aware of the problems and invite the
government to solve it.

The Committee was set up in 1951 and has dealt with more than
1900 cases. Through these cases the Committee has developed a rich
fund of principles for the interpretation of the concepts of freedom of
association and collective bargaining in the Constitution and the relevant
conventions, recommendations and resolutions.?

2.3 Discussions on linking ILO and WTO

Although the ILO system relies on the principle that conventions un-
dertaken by ratification are legally binding and that international supervi-
sion is necessary to ensute they are respected, the work of the organiza-
tion is not aimed at accomplishing effects as a result of threats or
sanctions, but rather as a result of voluntary undertakings by the member
states. The Director-General concluded in his report to the International
Labour Conference 1988:

“Reliance has been placed rather on various forms of persuasion and moral
pressure with emphasis also on the impottance of assistance by the ILO in
overcoming difficulties in the implementation of its standards. It has been
observed that, in general, rather than resotting to sanctions, specialised in-
ternational otrganizations have given preference to measures involving con-
ciliation and a pragmatic approach to upholding the otganizations’ rules.”?6

This approach sets the limitation for the organization, since no effective
sanctions are connected to the standards. Critique of this kind has often
been put forward. As an example we quote a statement by the Interna-
tional Textile, Garment and Leatherworkers’ Federation at the Interna-
tional Labour Conference in 1991:

2 TLO (1996).
26 TLO (1988) 59.
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“(Thhe fedetation is convinced that the only effective means of enforcing
minimum standards is to link trade to worker tights, wheteby it would be a
condition for a countty patticipating in international trade to respect and
enforce the minimum standard set down by the ILO”%7

It is in the light of this limitation that the discussion on social clauses in
trade agreement should be seen.

In his report to the International Labour Conference in 1984 — writ-
ten before the Marrakech-meeting? — the Director-General discussed the
need of strengthening the international effectiveness to cope with the
globalisation of the economy and the increasing international competi-
tion. According to the Director-General the crucial question was
whether the ILO, given the voluntary acceptance of obligations arising
from its standards, can remain a spirit of emulation towards social prog-
ress in spite of the countervailing influence exerted by the globalisation
of the economy and the growth of international trade. The Director-
General answered the question in the affirmative, on two premises. First
the ILO should recognise that freer trade is to be sought for its potential
to promote economic development and thereby to improve the condi-
tions of life and work. Thus the ILO should not advocate either restric-
tions to trade or compulsory equalisation of social costs. The second
premise was that ILO should rely on co-operation rather than coercion
in its efforts to promote social progress.

As one way of strengthening the effectiveness of the standard setting
the Director-General mentioned the possibility

“to transfer the responsibility for sanctions to a kind of ‘secular arm’ out-
side the Otganization. This is essentially what happens when states ot
groups of states link trade concessions (such as access to their markets) to
compliance with cettain labour standards with a view to combating what
they refet to as ‘social dumping’. This practice alteady exists, and it is rea-
sonable to expect that it will spread. While there is nothing in the Constitution
which forbids 31, its ntility to onr Organization is by no means clar and onr supervisory

machinery conld suffer if the conclusions that result from it are used in a context of coer-
cion.” %

21 International Labour Conference, Provisional Record, (78th Sess. 24th sitting, June
21, 1991), cited from Leary (1997) 190.

28 See section 3.3.3.

2 TLO (1994) 58-59 (italics added).
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The debate following the Director-General’s report at the Labour Con-
ference in June 1994 resulted in the formation of a Working Party on the
Social Dimension of International World Trade. Later the same year the
Working Party presented an interesting working paper, in which it points
out that all members of the ILLO are or will be members of the WTO:

“Unless it proceeds from a cettain schizophrenia, this membership of both
organizations means that the states concerned endeavour in good faith to
take account in each of these organizations of the objectives and obligations
they have undertaken in the other. Once this observation has been made,
the logical next step is to attempt to define the content of the social dimen-
sion that the community of these states may legitimately introduce in the
trade system to guarantee the possibility (and not the content) of social pro-
gress from the two different standpoints.” 30

In the paper the Working Party in a very concrete fashion discusses what
amendments to the WT'O agreement that would be feasible to make the
enforcement of ILO standards more effective.

The teportt is thoroughly discussed by Laety (1997). A quite similar — al-

though not so elaborated — proposal was made by some international trade
union confederations during the Uruguay Round in 19943

In 1995 it was decided that the Working Party on the Social Dimension
of the Liberalization of International World Trade should leave aside the
question of establishing a link between ILO standards and international
trade through a sanction based social clause mechanism.

2.4 The Declaration on fundamental principles at work

After the question on adding a social clause to the WTO agreement was
left aside, the efforts at the ILO for strengthening the effectiveness of its

30 Working Party on the Social Dimension of International World Trade (1994.) 25.

31 The Social Dimension of International Trade: Joint Statement by World and Furo-
pean Trade Union Confederations, ICFTU, WCL and ETUC, 43/94, World Confed-
eration of Labour, 33 Rue de Treves, B-1040, Brussels, Belgium. For an earlier discus-
sion of the same question, see Hansson (1984) 175-182.

12



labour standards have been focused on the promotion of fundamental or

core labour rights and reinforcement of a supervisory system.

The need to especially promote fundamental labour rights has been
recognised in several international fora during the last few years, for
instance by OECD,% at the Copenhagen Wortld Summit for Social De-
velopment in 1995, at several G7-meetings® and by the WI'O Ministerial
Conference in Singapore 1996. The discussion in these fora, and else-
where, shows an almost total consensus on what labour standards are to
be regarded as fundamental (meaning that their implementation is con-
sidered a priority®) and that these standards should be defined through
reference to certain ILO Conventions. The rights considered as funda-
mental are:

1. Freedom of association: Freedom of Association and Protection of
the Right to Organise (ILO Convention No. 87, 1948) and Right
to Organise and Collective Bargaining Convention (ILO Con-
vention No. 98, 1949).

2. Probibition of forced labour. Forced Labour Convention (ILO Con-
vention No. 29, 1930) and Abolition of Forced Labour Conven-
tion (ILO Convention No. 105, 1957).

3. Non-discrimination in emplyment: Equal Remuneration Convention
(ILO Convention No. 100, 1951) and Discrimination (Employ-
ment and Occupation) Convention (ILO Convention No. 111,
1958)

4. Probibition of chitd labour: Minimum Age Convention (ILO Con-
vention No. 138, 1973).

Although this is not the place to discuss why these labour standards have
been picked out to be the fundamental labour standards, or why other
conventions have been left out, two explanations should be mentioned.
One is that these labour standards are to a large extent recognised in the
major basic human rights documents, such as the United Nations” Uni-
versal Declaration of Human Rights and the Furopean Convention of
Human Rights.35 The other explanation is that these standards are not in
the same way as other labour standards (such as standards regarding

2 OECD (1994).
% COM (96) 402.
# ILO (1997) 20
% See for example Compa (1993/1994)
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minimum wage or health and safety) connected with the productivity in
different countries. Thus the promotion of these standards are not nec-
essarily to be seen as compulsory equalisation of social costs.

The last contribution to the promotion of fundamental labour rights
is the adoption by the International Labour Conference in 1998 of a
Declaration concerning fundamental rights at work and the Follow-up mecha-
nism to this declaration. Through the Declaration all Members, even
those who have not ratified the Conventions in question, recognise that
they have an obligation arising from the very fact of membership in the
ILO “to promote and to realize, in good faith and in accordance with the
Constitution, the principles concerning the fundamental rights” men-
tioned above. According to the Director-General the aim of the declara-
tion is not to establish or extrapolate a new or more detailed character of
these rights, but to underscore the importance of these rights, which are
already enshrined in the ILO Constitution and the Declaration of Phila-
delphia.3 The declaration also stresses that labour standards should not
be used for protectionist trade purposes.

The Declaration is completed by a partly new follow-up mechanism that
will provide an opportunity to review annually the efforts made by mem-
bers which have #oz yet ratified the relevant conventions. The review will
be based on repotts by the Members (article 19/5/¢ of the Constitution).
Further the Director-General shall provide a global report regarding the
most significant developments relating to each fundamental right37

The Declaration will hardly satisfy those who earlier have criticised
the ILO for being ineffective in the enforcement of minimum labour
standards.

36 International Labour Conference 86th Sess. 1998 Report VII “Considerations of a
possible Declaration of principles of the International Labour Organization concern-
ing fundamental rights and its appropriate follow-up mechanism”.

37 An earlier proposal of establishing a mechanism by analogy with the freedom of
association procedure, has been withdrawn because it became clear that it would not
gain the necessary support.

14



3 International tradeagre e m e n ts

31 ITO

The General Agreement on Tariffs and Trade, GATT, was concluded in
Havana in 1947. The object of GATT was to establish a set of rules
climinating obstacles to international trade and thus constituting a code
of conduct for world trade. The GATT was supposed to be provisionally
applied in anticipation of the conclusion in 1948 of the Havana Charter
of the International Trade Organization (ITO), which had a broader
content.
'The Havana Charter contains a social clause which reads:

1. The Members recognize that measures telating to employment must take
fully into account the tights of workers under inter-governmental declara-
tions, conventions and agreements. They recognize that all countties have
common interest in the achievement and maintenance of fair labour stan-
datds related to productivity, and thus in the improvement of wages and
working conditions as productivity may petmit. The Membets recognize
that unfair labour conditions, particulatly in production for expott, create
difficulties in international trade, and, accordingly, each Member shall take
whatever action may be approptiate and feasible to eliminate such conditions
within its tetritory.

The relative character of the clause is worth noting. What conditions the
member states atre to eliminate depend on the productivity in the coun-
tty.
The Charter provides for a dispute settlement procedure, by which
the Board of the Organization is to investigate matters relating to labour
standards in co-operation with the ILO. If no other measure is sufficient,
the Conference of the Organization could allow the offended member
state to take trade action against the offending state (Chapter VIII, article
94 and 95).

However, the Havana Charter on the I'TO was never put in effect,
since the United States (for other reasons than the social clause) refused
to ratify it. Instead the provisional GATT was to be the main regulation
of international trade during several decades.

15



3.2 GATT

The General Agreement on Tariffs and Trade (GATT) is today an inte-
gral part of the WT'O. GATT does not contain any social clauses similar
to the one in the Havana Charter. The only direct rule in the GATT
relating to social or labour standards is article XX (¢) General Excep-
tions, where it is stated that

“nothing in this agreement shall be construed to prevent the adoption or
enforcement by any contracting party of measures (...) relating to the prod-
ucts of prison labour”.

According to Virginia Leary, Article XX could arguably also permit trade
barriers against imports of goods produced by forced labour.3 If neces-
sary, discrimination can also be allowed to protect public morals or to
protect human, animal or plant life or health.

Charnovitz has argued that the GATT rules concerning fair trade are
inconsistent in their treatment of capital versus wage distortion:

“Consider two government policies to aid an industry producing for expott.
One policy relieves the industry from having to pay direct taxes on export
profits. This violates the GATT article on Subsidies (Atticle XVI). The
other policy relieves the industry from having to recognize and negotiate
with labor unions, despite such recognition in other sectors of the economy.
Yet this does not violate the GATT.”

Since the beginning of the 1950s, the question of whether or not working
conditions that do not comply with the acceptable standards should be
considered unfair and therefore actionable under the GATT, has fre-
quently been on the agenda. Proposals in that direction have often come
from the US4

As an example the US, supported by the EEC, in 1987 proposed the
formation of a working group which was to examine the possible relation-
ship of internationally recognised labour standards with international
trade. In the light of this examination, the working group should con-
sider any proposals and suggestions that may be put forward with respect
to issues relating to trade and observance of internationally recognised
labour standards. The findings and conclusions were to be reported to

38 Leary (1997) 204.
39 Chamovitz (1986) 73.
40 Grossman & Koopman (1996), Kullman and Charnovtz (1986) 64.
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the Council. The international labour standards to be addressed in this
examination were freedom of association, freedom to organise and bar-
gain collectively, prohibition of forced labour and compulsory labour,
minimum age for employment of children, and measures setting mini-
mum standards in respect of conditions of work#

Even such limited proposals — calls for setting up a working group —
have consequently been turned down. Moreover if a working group were
set up and it were to be deliver a concrete proposal for amendments,
normally a two-thirds-majority of the member states would be required
for accepting the proposal. In practice amendments to the general provi-
sions of GATT have — even in minor questions — very seldom been pos-
sible.#2

3.3 WTO

3.3.1  Background

In 1994, after more than seven years of negotiation, the Uruguay round
was completed and signed by around 120 countries in Marrakech.
Thereby the World Trade Otganization (W1'O) was established. The
WTO agreement covers both areas that were, and areas that were not,
included in the previous GATT agreement. The WTO is the legal and
institutional foundation of the multilateral trading system. It provides the
principal obligations, determining how governments frame and imple-
ment domestic trade legislation and regulations. It is the body from
which trade relations among countries evolve through collective debate,
negotiation and adjudication. It is also an institute for resolving trade
disputes.

The main object behind the WTO is the idea of world trade without
discrimination. This is to be achieved through the most favoured nation
gyster (MFN). The MFN means that member states are bound to grant
the products of other member states a treatment no less favourable than
that accorded to products of any other country. Thus, no countty is to
give special trading advantages to another or discriminate against it: all

1 Waer (1996) 27.
4 Long (1987) 15-19.
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are on an equal footing and all share the benefits of any moves towards
lower trade barriers.43
There are exceptions to the MFN status, but it is the main rule and
guiding principle. For instance, exceptions are allowed in matters con-
cerning protection of national security or for national defence purposes.
Furthermore, exceptions are allowed
“to protect public morals, order ot safety, human, animal ot plant life or

health ot intellectual propetty; or relating to the products ot services of
handicapped petsons, of philanthropic institutions ot of ptison labour.”

3.3.2  Supervision and Enforcement

According to the Trade Policy Review Mechanism (IPRM) all WTO
members’ trade policy and their trade policy proceedings shall be super-
vised on a regular basis. The supervision consists of a countty report
issued by the member itself and a report from the secretariat. This con-
trol mechanism is faitly mild and will not conclude on whether the su-
pervised countries’ trade policies are acceptable or not. Rather than a
formal control mechanism the process has the character of voluntary
openness towards the other members.

If a trading dispute should occur it is to be solved at the Dispute Set-
tlement Body (DSB). The DSB has the sole authority to establish panels,
adopt panel and appellate reports, maintain surveillance of the imple-
mentation of rulings and recommendations, and authorise retaliatory
measures in cases of nonimplementation of recommendations. If a con-
flict should be solved at the DSB and the country that “loses™ refuses to
obey the ruling, the other conflicting party may request authotisation
from the DSB to suspend concessions or obligations against the other
party. Since the member states have much to lose financially by not
obeying the rules it is likely that they will accept a DSB ruling.

3.3.3  Discussion of a social clanse

As eatly as the Marrakech meeting the question of social clauses was on
the agenda. The debate between those in favour of social clauses and
those opposing them was transferred into allegations of unfair competi-
tion or “social dumping” on the one hand and disguised protectionism
on the other. Those who favoured a social clause were accused of seek-

BWTO (1995) 5.
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ing to impose minimum levels of wages and working conditions regard-
less of levels of economic development, thus undermining the compara-
tive advantage of developing and emerging countries. Those opposing
the idea were accused of wanting to improve their competitive position
by maintaining inferior working conditions and suppressing workers’
rights. Even though there was a discussion, no decision was taken#

At the first Ministerial conference of the WT'O, held in Singapore in
December 1996, the question of social clauses in the WT'O was discussed
again. At this meeting The Director General of the ILO, Michel Han-
senne, was invited to speak. Due to objections from developing countries
the invitation was withdrawn. The developing countries did not want the
social clauses to be an issue at the Singapore meeting. They opposed the
linking of labour standards and international trade within the WT'O. This
linkage was supported by France, USA and some other industrialised
countries but opposed by a large number of third world countries and by
the UK. As a compromise between the different opinions the following
paragraph was included in the final Ministerial declaration:

“We renew our commitment to the obsetvance of internationally re-
cognised core labour standards. The International Labour Otganization
(TLO) is the competent body to set and deal with these standatds, and we
affirm our support for its wotk in promoting them. We believe that eco-
nomic growth and development fostered by increased trade and further
trade liberalisation conttibute to the promotion of these standards. We re-
ject the use of labour standards for protectionist purposes, and agree that
the competitive advantage of countties, particularly low-wage developing
countries, must in no way be put into question. In this regard, we note that

the WTO and the ILO Sectetariats will continue their existing collabora-
tion.”5

This paragraph give rise to some questions: On the one hand labour
standard issues ate mentioned in a WT'O document, on the other hand it
excludes the addition of a social clause to the WT'O agreement. The text
appears to conclude that this is a matter for the ILO and not for the
WTO. Some have interpreted this not as a complete exclusion of the
matter from the WT'O agenda, but rather as a starting point for a col-
laboration between 11O and WTO on this issue. The sheer fact that the
question is mentioned indicates, to some, the importance that leading

4 Leary (1997D).
4 WI'/MIN (96)/DEC/W 13 December 1996,
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trading nations attribute to this question. “The failure of the Ministerial
Declaration to close the door explicitly on any further consideration of
the topic leaves open the likelihood that the issue will surface in other
work of the WTO concerning, for example, labelling and investment.” 4
This opinion seems well in line with the following statement by the
Director-General of WT'O, Renato Ruggiero:
“The incteasing interdependence of the wotld economy undetlines the ne-
cessity of having approptiate architecture to manage issues and policies

which are becoming mote intetlinked. Finance, trade, development, envi-
ronment, social issues are only some of those growing intetrelations.”7

It is worth noting that no issue of social clauses or labour standards were
on the agenda for the Ministerial conference in May 1998.

The decision making process within the WI'O is a heritage from
GATT. The main rule is that decisions are to be reached in consensus,
meaning that none of the members participating in the meeting where
the decision is made, has any formal objections to the proposed decision.
There is also a possibility of reaching majority decisions. This proceeding
is open only if consensus cannot be reached. In most cases the decision
can be made by a majority of the votes given. If there is a question on
the interpretation of the WIT'O-treaty three quarters of the members
must vote. To change some of the articles in the treaty members must
agree. 8

The provisions for adding a social clause to the WT'O agreement and
the widely differing opinions among the members render the prospect of
such a clause rather bleak.

46 Leary (1997b) 120.

47 Address by WT'O Director-General Renato Ruggiero given on 4 March 1998 in
Washington DC to the Brookings Institution Forum “The Global Trading System: a
GATT 50th Anniversary Forum™.

48 Articles IX:1-2
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3.4 Other multinational trade agreements

Despite the efforts of especially the US Government no social clause has
been incorporated in the GATT/WTO. On the othet hand we find so-
cial clauses in multinational trade agreements with a more limited scope.
The United Nations Conference on Trade and Development (UNC-
TAD) has within its Framework of Integrated Program for Commodities
negotiated a number of international agreements for different commodi-
ties, such as tin, sugar, natural rubber and cocoa. Several of these agree-
ments contain a social clause. An example is article 45 of the Interna-
tional Tin Agreement (of 1982):
“Members declare that, in order to avoid the depression of living standards

and the introduction of unfair competitive conditions in wotld trade, they
will seek to ensure fair labour standatds in the tin industry.”

The content of the clause is vague. It is formulated as a declaration of
intent of the contracting parties and it only refers to fair labour stan-
dards, without an explicit reference to any ILO Convention. The agree-
ment contains no special mechanism for control or sanction. Thus a
violation of the social clause has to be handled in the same way as other
breaches of the agreement, which includes a procedure before an espe-
cially established council. This council can, for example, suspend the
contracting party from voting rights or even exclude it# Due to the
vague character of the clauses it is not likely that any actions grounded
on these will ever be taken.

3.5 NAFTA

3.5.1 Introduction

The North American Free Trade Agreement (NAFT'A) was concluded
between Mexico, Canada and the United States in 1992. Through the
agreement the parties have in a radical way reduced taxes and other bar-
tiers of trade, but no social clauses or labour standards are included. The
agreement was heavily criticised for not taking environmental and labour

 Kullman (1980).
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issues into account. Due to this ctiticism and the threat that the US Con-
gress would not ratify the agreement, the NAFTA was supplemented
with a side agreement on labour issues; The North American Agreement
on Labour Cooperation (NAALC). NAALC was signed in 199350

3.5.2 A duty to enforce the member stave’s own labour law

The intentions of the NAALC are to improve the working conditions
and living standard in each party’s territory. Further the objective of the
agreement is to ensure the enforcement of each country’s own labour
law, and not the application or enforcement of internationally recognised
labour standards. This may seem peculiar, but is explained by the fact
that Mexico, although having a legislation that copes with acceptable
labour standard, is known to fail the enfotrcement of the law of the
book.5t

The NAALC allows, in theory, the member states to lower their local
social standards. However, that could probably in some cases be in con-
flict with the NAFTA agreement as it forbids the members to attract
investments from fellow member states52 Further, the agreement states
that the parties — as “guiding principles” — are committed to promote
“the most important internationally recognised labour standards” (free-
dom of association, the right to collective bargaining and the right to
strike). Thus a radical limitation of this would probably be a violation of
the agreement.
3.5.3  Dispute settlement procedure

One of the most important parts of the agreement is the formation of a
dispute settlement procedure concerning the enforcement of the parties’
respective labour law in the field of occupational health and safety,
minimum wage, child labour and technical labour standards. The dispute
settlement procedure is not applicable to enforcement of law concerning
freedom of association, the right to collective bargaining or the right to
strike.53

50 Leary (1997) 205.

51 Leary (1997) 206.
52 Grossman et al. (1996)
53 Leary (1997) 207.
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The procedure is quite complex. In short, the agreement establishes a
trilateral Commission on Labour Cooperation. This trilateral Commis-
sion consists of, inter alia, a National Administrative Office (NAO) in
each country. The NAOs shall compile and transmit information to the
secretariat of the Commission on Labour Cooperation and register com-
plaints of non-enforcement of labour law. If 2 member state thinks that
another member state has demonstrated “a persistent pattern of failure”
to enforce any of the regulations mentioned above, proceedings may
begin at the Labour Commission. If the Commission finds that a viola-
tion has occurred it may assess a monetary fine. If the fine is not paid,
the complaining party may suspend the violator’s tariff benefits by a duty
increase for as long as it takes to collect the amount of the fine, or until
an action plan is implemented. No punitive damage for the violated un-
ions or workers is allowed.

The possible actions ate consequently limited to enforcement of a
country’s own labour law and not the neglect of maintaining internation-
ally recognised labour standards. Complaints concerning the latter issues
can not be raised through the dispute settlement procedure.

The NAALC has been criticised as a weak instrument for protecting
workers. The critics have focused on the fact that “internationally recog-
nised labour standards” are not protected under the agreement. Another
point of criticism is that the dispute settlement procedure is too complex
and time consuming, so that a country wanting to obstruct has ample
means to detain a possible sanction 5

5 Leary (1997) 210.
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4 T heGeneralised System
an d bilateral tradeagre e m en ts

41 The United States

As we have already seen, the United States have a long tradition of pro-
moting social clauses in international trade. One of the means that the
US uses to promote social clauses is by unilaterally attaching labour pro-
visions to the Generalised System of Preferences (GSP).5

In accordance with the GSP programme the President of the US can
grant trade privileges to certain products from developing countries. The
Generalized System of Preferences Renewal Act of 1984 states that those
preferences should be withheld or withdrawn

“if such country has not taken or is not taking steps to afford inter-
nationally recognized workers’ right to workers in the country.”

Apart from the fundamental labour rights mentioned in section 2.4, the
regulation also includes “acceptable” conditions of work with respect to
minimum wages, hours and safety and health.

Similar provisions can be found in other trade related legislation, such
as the Caribbean Basin Initiative, the Overseas Private Investment Cot-
poration and the Omnibus Trade and Competitiveness Act of 1988.

With Charnovitz’s terminology the Social Clause in the United States
GSP refers to incremental standards> The Clause does not point out any
fixed standard that the country has to live up to. Instead the Clause re-
fers to the progress that should be made. The country shall zake szps to
advance certain labour standards. Further, the clause refers to
“internationally recognised” rights of workers, without specifically
pointing out how these rights are to be interpreted. These two circum-
stances provide the one applying the clause a wide margin of apprecia-
tion in determining if a country has taken steps to afford internationally
recognised workers’ rights to its workers. This is especially worth noting

55 Chamovitz (1987) and Leary (1997).
56 Charmovitz (1986) 75.
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since it is the President’s discretionaty judgement to decide on granting
duty free treatment and other special preferences.

Due to this clause and to the fact that the application of the labour
provisions has not been fully consistent, the provisions have been
sharply criticised as aggressive unilatarism.5?

4.2 The European Union

4.2.1 The Lomé Convention

The Commission of the European Union has often expressed the opin-
ion that economic development is a necessary precondition for social

progtess:

“It is axiomatic that improved social protection becomes a political objec-
tive in the developing countries as soon as national income reaches a level
capable of sustaining such ptrotection. The long term aim must therefore be
to help these countties create the requisite conditions for promoting the
growth of domestic demand and improving living conditions. (...) How-
evet, the need for development must not be taken as a pretext for abusive
practices at the wotkplace ot, particulatly, to justify non-adherence to a uni-
versally agreed core of labour rights.”>8

Thus the Furopean Union is anxious to promote fundamental labour
rights as a means to endeavour working and living standards corre-
sponding to the level of economic development and to the social struc-
tures of the countries concerned.

However, this is not done through separate “social clauses”. Instead,
the European Union has often chosen to use clauses by which the parties
promise to respect human rights and democratic principles. Such a refer-
ence is considered to include the fundamental labour rights mentioned in
section 2.4.

Human Rights Clauses have gradually been incorporated in the Un-
ion’s contractual relations with third countries’ The Lomé Convention
is a good example of this development.

57 Leary (1997) 212.
5 COM (96) 402 final 6.
% See for example Cremona (1996) and COM (95) 216 final.
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The Lomé Conventions is an agreement between the Furopean Un-
ion and some African, Caribbean and Pacific States on co-operation in
the development of all economic sectors, and in matters of cultural, so-
cial and regional co-operation and the protection of the environment.

In 1978 the EEC tried to incorporate a social clause in the Conven-
tion. Due to strong protests, saying that it was an instrument of protec-
tionism, the proposal was withdrawn. When the fourth Lomé Conven-
tion was signed in December 1989 a human rights clause where included.
This clause did not provide any clear legal basis to suspend or denounce
the agreement in case of serious human rights violations. Such a legal
base was introduced through the amendment signed on Mauritius in
November 1995.

In article 5 of the Convention, the contracting parties state that re-
spect for human rights, democratic principles and the rule of law consti-
tute an essential element of this Convention. If one party considers that
another party has failed to fulfil one of these obligations it shall invite the
latter to hold consultation. If no solutions are found during the consulta-
tion, the party which invoked the failure to fulfil an obligation may take
appropriate steps, including partial or full suspension of the application
of the Convention. It is understood that suspensions would be a measure
of last resort (article 366a).

4.2.2  Bilateral trade agreements

The EU is also a party to trade agreements with separate countries. Since
1992 all bilateral trade agreements concluded by the Furopean Union
include a clause defining human rights as a basic element of agreement.
The clauses concluded since 1995 are fairly standardised. They normally
read:
Respect for democtratic principles and human rights established by the Uni-
versal Declaration of Human Rights [the Helsinki Final Act and the Charter
of Patis for a new Europe], as well as the principles of market economy, in-

spire the domestic and external policies of the Parties and constitute essen-
tial elements of the present association. 6

5 O] (1994) . 359/1, O] (1998) L. 68. See also OJ (1998) 1. 72.
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Clauses like this make it possible for the EU to discuss human rights
with the country concerned, without being accused of intrusion in the
country’s intemal affairs. If a country should not comply with its duties
according to the agreement the EU can take “appropriate measures™?,
such as withdrawal of trade advantages or the financial aid. According to
international law it also enables the EU to suspend the treaty as a meas-
ure in case of severe human rights violations.s2

4.2.3  The Generalised System of Preferences

Since 1995 the Union’s Generalised System of Preferences (GSP) con-
tains social clauses.s3 These permit two different kinds of measures:

First, provided preferences may be withdrawn if a country practices
any form of forced labour (as defined, inter alia, in ILO Conventions
Nos. 29 and 105) or whete export goods are made by prison labour. A
decision on withdrawal is taken by the Council on proposal from the
Commission following an inquiry into the matter. In March 1997 the
Council temporarily withdrew the access to tatiff preferences from the
Union of Myanmar (Burma) because of its use of forced labours

The second measure has a more promoting character. As from 1998
special incentive arrangements in the form of additional preferences may
be granted to beneficiary countries, which have adopted and actually
apply standards consistent with ILO Conventions Nos. 87 and 98 (free-
dom of association) and No. 138 (minimum age).

The implementation procedures and the degree of preferences
granted (supplementary margin) will be defined on the basis of a Com-
mission report which will take into account the results of studies carried
out by other international bodies such as the ILO, WT'O and OECD.

61 O] (1996) L 68 article 122:2 and OJ (1998) L 72. article 18.

62 Waer (1996) 25-42.

6 Council Regulation (EC) 3281/94. See also Council Regulation (EC) 1256/96.
¢ Council Regulation (EC) 552/97.
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5 V o luntary code s of conductand s o cial la-

bellin g

5.1 International codes for multinational enterprises

One way of promoting international labour standards is through volun-
tary codes of conduct for multinational enterprises. Such codes have
been developed by international organizations, for instance the United
Nations¢ and the OECD.6

In 1977 the ILO adopted a Tripartite Declaration of Principles Concerning
Multinational Enterprises and Social Policy. 'The Declaration is not addressed
only to the governments, but also directly to, inter alia, multinational
enterprises. It covers all of the fundamental labour rights mentioned in
section 2.4. The Declaration is not binding. Nevertheless a procedure for
review of the application of the Declaration is established. Every third
year the ILO Committee of Multinational Enterprises analyses replies
from the parties on the obedience of the Declaration. There is also a
procedure of examination of disputes concerning the interpretation of
the provisions in the Declaration.s?

In September 1997 a Code of Conduct was signed by the socia/ partners
of the European textile and clothing sector; the Furopean Trade Union Con-
federation for Textiles, Clothing and Leather (ETUC:TCL) and The
European Apparel and Textile Organisation (EURATEX). The parties
call on their members to encourage actively the companies and workers of
the FEuropean textile and clothing industry to comply with the funda-
mental labour rights mentioned in section 2.4. These standards are iden-
tified by a reference to the relevant ILO Conventions$ The parties call
on their respective member organizations, ie. national employers’ or-
ganizations and trade unions, to adopt the charter and implement it at
the company level. This has already been done in several countries, for
instance Belgium, Finland and Italy. The ETUC/TCL and the EU-

65 United Nations Conference on Restrictive Business Practice, Multilaterally Agreed
Equitable Principles for the Control of Restrictive Business Practices (UN. Doc.
TD/RBP/Conf/19; May 2, 1980).

6 OECD (1994) 192-199.

67 OECD (1994) 190-192.

6 No reference is made to the ILO Convention no. 100 concerning Equal Remunera-
tion.
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RATEX will conduct a yeatly evaluation to follow up the implementa-
tion of the Charter.

5.2 The Sullivan Code and other US business codes

During the last decades several voluntary business codes have been es-
tablished in the United States to promote international respect for work-
ers’ rights.® The initiative to those codes has mainly been taken by indi-
vidual persons or private organizations. A famous example is the
principles for employment policies of US companies acting in South
Africa, which were introduced by a pastor in the Zion Baptist Church In
Philadelphia, Rev. Sullivan.

These voluntary codes are designed as principles for the conduct of
US multinational enterptises when operating in certain parts of the
wortld, such as South Africa and the former Soviet Union. Some codes
deal exclusively with labour standards, others have a broader content but
include labour standards. Most of these codes are concerned with the
behaviour of the US corporations, but in some cases they also require
foreign subcontractors or suppliers to act in line with the codes. For
example, Levi Strauss in 1982 issued a set of guidelines regarding, among
other things safety standards and employment practices. These guidelines
also apply to contractors and suppliers who provide labour and/or mate-
rial used by Levi Strauss. Further it is worth noting that at least one of
these codes — the Sullivan principle — has been codified by an act of the
US Congtess, and thereby made applicable to all US companies active in
the South Africa.

5.3 Social labelling

The idea behind social labelling is to engage the market forces to pro-
mote fair labour standards. By a label on a product the consumers are
informed that it is produced in accordance with a certain standard, for

% For the following see Perez-Lopez (1993).
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instance that it is not produced by children? Since consumers are as-
sumed to prefer goods produced under fair and acceptable working con-
ditions, merchants observing these standards will gain economic advan-
tages.

The labelling system has a long history. In 1899 the National Con-
sumer League of the United States introduced “the White Label” which
assured consumers that products, mainly stitched cotton underwear, was
produced under decent working conditions and without child labour. In
recent years social labelling has gained renewed interest, especially labels
attesting that illegal child labour is not used in the manufacturing. The
most well-known example is probably the label Rugmark, which is used
on handmade rugs. The labelling method is also very common as a war-
rant of environmentally healthy products, and has in that area been very
successful.

What results could be gained by social labelling? There are no studies
which provide firm answers to the question. We know that there has
been a significant decline of child labour in India after the introduction
of Rugmark in 1994, but it is not possible to tell what part the labelling
has played in this development. Professor Janet Hillowitz, who has stud-
ied the labelling of child labour products on behalf of the ILO, has con-
cluded that labelling may reduce the number of employed children and
improve the conditions for some still at work, although it is too early to
tell what impact it will have on combating child work in the future.

The system of social labelling is usually introduced and administrated
by private agencies or non-governmental organizations. It is based on
voluntary participation of merchants and consumers, who freely choose
to acquire, or not acquire, the labelled commodity. Due to this voluntaty
approach, labelling systems are more likely to be cartied out than for
instance social clauses in multinational trade agreements.

Notwithstanding this, there are several obstacles to making a labelling
system work. As Hillowitz has pointed out, there is a very large set of
actors who have to work together: child workers, producers and employ-
ers, exporters, importers, consumers, etc. Since all these actors have
different interests and concerns, it is not an easy task to make them co-
opetate.

70 About social labelling, see OECD (1984) 200-202, Hillowitz (1997) and (1998).
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Another crucial problem is how monitoring and inspection is to be
organised. In some cases an independent inspection operation is set up,
while in other cases the inspection is left to the exporters in the producer
country. A commonly thought that the latter is not a satisfactory means
to guarantee the credibility of the labels, which are needed to make the
system work in the long run.

One way of increasing the credibility would be to engage for instance
the ILO in the supervision of the labels. The Director-General of the
ILO has in several speeches implied ideas in that direction, but, as far as
we know, no concrete proposals have been put forward.™

6 Concluding remarks

In this report we have tried to describe different means to promote fair
labour standards in a global setting. The report has shown an impressive
number of initiatives, taken in many different fora, and the list could
easily have been made longer. These earlier efforts constitute a rich fund
of experiences to take into account when discussing the possibility of
promoting international labour standards through social clauses. We will
end this report by briefly pointing to some of the questions that have to
be raised in this discussion.

The first question is which aims social clauses should have. The answer
to this question has an impact on, for instance, how a social clause is to
be designed.” In section 1.3 we distinguish between three main argu-
ments: to protect/promote labour standards in the proponent’s own
country, to protect the free trade system from protectionist demands and
to improve the conditions for foreign workers. In a global perspective
the last argument is, in our view, the strongest, and the following discus-
sion will be based on that assumption.

The next question is what forum or fora should deal with labour stan-
dards. There are several reasons to prefer a multilateral approach, rather
then bi- or unilateral approaches. First, social clauses negotiated in a
multilateral procedure are mote likely to be generally accepted. There is
an obvious risk that unilaterally implemented social clauses will reflect

™ For example in a speech in Amsterdam, 23 January 1997. Speeches of the Director-
General is available on the ILO:s homepage (www.ilo.org). See also ILO (1984) 65.
72 Hansson (1983) 174.
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protectionist interests rather than a concern for the workers in other
countties. Further, the social clauses introduced in a world-wide manner
are likely to be more effective. For instance, such an approach could
probably contribute to prevent social dumping between developing
countries (see page 5). From this point of view a multilateral approach is
to be preferred. But is such an approach possible?

In an overall perspective the ILO has been quite successful in work-
ing out internationally accepted labour standards. This is often explained
by the voluntary approach of the organization. A threat of sanctions is
said to discourage states from ratifying conventions or joining the ILO.3
Yet the lack of effective means of enforcement has set limits for the
organization. The aspirations to place social clauses in multilateral trade
agreements with better means of enforcement, such as the GATT and
the WTO, have not led to any significant result. The recent discussion in
the ILO and the WTO (section 2.3 and 3.3.3) makes the establishing of a
sanction-based linkage between ILO standards and global trade look
unrealisable, at least in the short run.

The existing social clauses have a more narrow scope of application.
There are several examples of social clauses in bilateral trade agreements and
unilaveral arrangements. In these fora the positions of the United States and
the EU are so strong that the other parties have accepted the social
clauses. The way in which these clauses are introduced opens up for
criticism of disguised protectionism (which in some cases seems well
grounded). The same kind of critique could be put forward against initia-
tives taken by multinational enterprises, trade unions and non-
governmental organizations, based in the developed countries.

Here we encounter a problem. The multilateral approach
(ILO/WTO) seems to be blocked and the other approaches suffer from
lack of legitimacy. One way of tackling this could be to give the social
clauses introduced by the EU, single countries or NGOs a form which
diminishes the risk of being accused of protectionism.

7 TLO (1994) 55.
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A third question is what labonr standards the social clause ought to
cover. In order to limit the risk of protectionism, the social clause should
refer to labour standards that are internationally recognised. Such labour
standards are found in the basic human rights documents, such as the
United Nations’ Universal Declaration of Human Rights and the Euro-
pean Convention of Human Rights, and in some ILO Conventions.
Further preference should be given to labour standards which will not (to
any large extent) increase the labour costs for the developing countries,
but rather aim at giving the workers a means to, individually or collec-
tively, claim “a just share of the fruits of progress” The fundamental
labour rights mentioned in section 2.4 seems to be well in line with these
criteria. As we have already seen, there is a remarkable consensus on
giving priority to the obsetvance of these standards.

A final question is bow #o enforce the social clauses. It is of great im-
portance to organise the enforcement in a way which does not invite
accusations of disguised protectionism. If sanctions for breach of a social
clause lie mainly in the hands of one of the contracting parties (like in the
GSP-arrangements, section 4.1 and 4.2.3) there is a great risk of oppor-
tunistic behaviour. Thus the supervision of the clauses should be left to
an independent body. The ILO has a long tradition of handling supervi-
sion of the obedience to international labour standards. Perhaps it would
be possible to make it optional for parties to bilateral trade agreements,
voluntary codes of conducts or social labelling to refer disputes to the
supervisory machinery of the ILO.

One conclusion which could be drawn from this survey is that there are
no single solution to the problem of how promote international labour
standards. Instead we have to use a multi-track approach, and the most
important question is not which track is most effective, but which tracks
are possible.

7 The Dedaration of Philadelphia.

33



W ritin g s concernings o cial clause s and interna-

tio n al la bour standards

Atthurs, H., Labour Law Without the State, vol. 46. Univetsity of Totonto Law
Review, pp. 1-45 (1996).

Betten, L., International Labour Law — Selected Issues, Kluwer, Deventer (1993).

Cair, G., Labour Standards and International Trade. In Sengenberger & Campbell
(eds) International Labour Standards and Economic Interdependence.
International Institute for Labour Studies pp 297-318 (1994).

Chatnovitz, S, The wotld Trade Otganization and Social Issues. Joutnal of Wotld
Trade vol. 28 pp 17-33 (1994).

Chatnovitz, S., Fair Labor Standards and Intetnational Trade. Journal of Wotld
Trade vol. 20 pp 61-78, (1986).

Charnovitz, S., The influence of International Labout Standatds on the World
Trading Regime: A Histotical ovetview, International Labour Review pp
565-584, (1987)

Communication from the Commission to the Council. On the Inclusion of Re-
spect for Democratic Principles and Human Rights in Agreements Be-
tween the Community and Third Countties. COM (95) 216 final.

Communication from the Commission to the Council. The trading system and
internationally recognized labour standards. COM (96) 402 final.

Compa, L., Labor Rights and Labor Standards in International Trade. The Inter-
national Journal of Geotgetown University Law Centre, No 25 pp 165-
191(1993/1994).

Ctemona, M., Human Rights and Democracy Clauses in the EC’s Trade Agree-
ments. In Emiliou & O’Keeffe, The Eutopean Union and the World
Ttade, John Wiley & Sons, Chichester (1996).

Edgtren, G., Fair Labout Standatds and Trade Liberalisation. International Labout
Review, Vol. 118, 523-535 (1979).

Follows, ].W., Antecedents of the International Labour Otganization. Clarendon
Press, Oxford (1951).

Grossman, H. & Koopman, G., Social Standards in International Ttrade, a new
protectionist wave? In Sander, H et al (eds) Wotld trade after the Uru-
guay Round pp 115-133, Routledge (1996).

Hansson, G., Social Clauses and Intetnational Trade, Croom Helm (1983).

Hepple, B., New approaches to International Labour Regulations, Industrial Law
Joutnal, Vol. 26 pp 353-365 (1997).

Hilowitz, J., Labelling Child Labour Products — A preliminary study,
(http:/ /www.ilo.org), ILO (1998)

Hilowitz, J., Social labelling to combat child labout: Some considerations, Intet-
national Labour Review, Vol. 136 No 2 (1997).

34



11O, Intetnational Labour Standards — A Wotket’s Educational Manual. Interna-
tional Labour Office (1990).

ILO, Standard Setting and Globalisation. Repott of the General-Ditector, Intet-
national Labour Conference (1997).

ILO, Defending Values, Promoting Changes. Repott of the General-Director,
International Labour Conference (1994)

ILO, Freedom of Association, Digest of decisions and principles of the Freedom
of Association Committee of the Governing Body, 4 edition (1996).

ILO, Human Rights — A Common Responsibility. Report of the General-
Directot, International Labour Conference (1988)

Kriiger, K., Nielsen, R. & Bruun, N., European Public Contracts in a Labour Law
Perspective. DJOF Publishing (1998).

Kullman, U., “Fair Labour Standards” in International Commodity Agreements.
Joutnal of Wotld Trade vol. 14, pp 527-535. (1980)

Leaty, V., The WT'O and the Social Clause: Post Singapote, European joutnal of
International Law, No 8, pp 118-122 1997 (1997b).

Leaty, V., Wotkers Rights and International Trade: The Social Clause (GATT,
ILO, NAFTA, US. Laws), In Bhagwati & Hudec (eds), Fair Ttade and
Harmonization, vol 2: Legal Analysis, The MIT Press 1997.

Lee, E., Globalization and Employment: Is Anxiety Justified? International La-
bout Review vol. 135, pp 485-497 (1996).

Lee, E., Globalization and labour standards: A review of the question, Interna-
tional Labour Review vol. 136, pp 173-190, (1997)

Long, O., Law and its Limitations in the GATT Multilateral Trade System. Gra-
ham & Trottman/Mattinus Nijhoff Publishets (1987).

Maskus, K. E., Should Core Labot Standards Be Imposed Through International
Trade Policy?, The Wotld Bank Development Research Group, Policy
Research Working Paper 1817 (1997).

McGovetn, E., International Trade Regulation, Globefield Press (1995).

Mytdal, H.G. The ILO in Crossfire: Would it Sutvive a Social Clause. In Sengen-
berger & Campbell (eds), International Labour Standards and Eco-
nomic Interdependence. International Institute for labour Studies pp
339-356 (1994).

OECD, Ttade and Labout Standards. A Review of the Issues (1995).

OECD, Trade, Employment and Labour Standards. A Study of Core Workets’
Right and International Trade (1996).

Perez-Lopez, ].F., Promoting International tespect for Wotkers Right Through
Business Codes of Conduct. Fordham International Law Joutnal Vol.
17 1-47, (1993)

Qureshi, A.-H., The Wotld Trade Otganization: Implementing Trade Norms
(1996).

Setvias, J.-M., The social clause in trade agreements: Wishful thinking ot an in-
sttument of social progress?, International Labour Review vol. 128, pp
423-432 (1989).

35



Stone, K., Labour in the Global Economy: Four Approaches to Transnational
Labour Regulation. In Bratton et al. (eds.) International Regulatory
Competition and Coordination. Oxford University Press (1996).

Swepston, L, Supetvision of ILO Standatds. The International Journal of Com-
parative Labour Law and Industrial Relations, pp 327-344 (1997).

Valticus, N. & von Potobsky, G. “International Labour law”. In Blanpain (ed.)
International Encyclopaedia For Labour Law and Industrial Relations
(1994).

Van Liemt, G., Minimum Labour Standards and Intetnational Trade: Would a
social clause wotk ? International Labour Review, vol. 128 pp 433-448,
(1989).

Waet, P., Social Clauses in International Ttade — The Debate in the European
Union. Joutnal of Wotld Ttade, pp 25-42 (1996).

Wedderbutn, Lord, Consultation and Collective Bargaining In Europe: Success ot
Ideology?, 26 Industrial Law Journal pp 32-33, (1997)

Wilcox, C., A charter for Wotld Trade (1972).

Wotking Party on the Social Dimension of International Wotld Ttade, “The
Social Dimension of Liberalisation Of Wotld Trade”, Intetnational La-
bour Office, Govetning Body, 261t Sess., ILO Doc GB
261/WP/SLD/1 (1994).

WTO, Singapote Ministerial Declaration, 1996-12-13.

WTO, Trading Into the Future, Wotld Trade Otganization (1995)

36



Sum m ary

International labour standards can be promoted in different fora and in
various ways. The aim of this report is to survey in which international
fora the need of international labour standards has been discussed and
which results the debate has yielded in the form of proposed or adopted
conventions and other legal acts.

First of all we find international labour standards in the form of con-
ventions and recommendations from the ILO. The ILO has been quite
successful in working out internationally accepted labour standards, but
there ate no effective sanctions connected to the standards. This is one
of the reasons that the possibility of including social clauses in trade
agreements are discussed. By a social clause the parties promise to com-
ply with certain labour standards or run the risk of being confronted with
trade bartiers. Social clauses have been discussed in connection with the
ITO, GATT, WTO, but so far no social clause has been included in the
agreements. On the other hand we find social clauses in NAFTA and in
different bilateral trade agreements and unilateral trade arrangements. A
different approach to promote labour standards is through consumer or
trade union boycotts, voluntary codes of conducts or through systems of
labelling.

In the review of proposed or adopted legal acts we mainly raise ques-
tions on how the international labour standards are adopted (for instance
uni- , bi- or multilateral), on which labour standards do the legal acts
cover, how is the observance of the acts organised (review, supervision
etc.) and which sanctions do the acts provide.
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